
 

 

 

 

Complying with the new cookies regulations 

> What does the new law say? 

The new law requires organisations to obtain informed consent from users to the use of cookies and similar technical means 
that can be used for tracking website and mobile app users. Users must be provided with clear and comprehensive 
information. Organisations should not assume that users will wish to accept cookies. 

At present, the regulator's view is that browser controls do not provide sufficient information for informed consent to be 
inferred from a user's browser settings. This means that organisations have to make technical changes to their websites and 
apps. Whilst "essential" cookies are exempt from the new law, a narrow definition applies to that term. 

Whilst the new laws came into force in May 2011, the Information Commissioner's Office (ICO) gave organisations a year's 
grace to implement the necessary changes. The grace period expires at the end of May 2012. 

With the deadline fast approaching, it's vital that organisations can demonstrate that they are taking steps to work towards 
compliance with the new laws. 

> Steps to compliance 

1. Audit 

 What types of cookies do you use?  

 Why do you use them? 

 How are they are used? 

 What data is collected/associated? 

 Are they temporary or persistent? 

 

2. Categorise  

 Essential cookies (excludes website analytics) 

 Non-essential cookies 

 First party cookies 

 Third party cookies 

 Level of intrusiveness 

   

3. Assess 

 "Essential" cookies are exempt from the new 
laws 

 Consider which consent mechanism is 
appropriate for each cookie given its level of 
intrusiveness 

 Work with third parties to identify consent 
mechanisms for third party cookies 

 Develop a plan to implement changes 

 

4. Implement 

 Remove unnecessary cookies 

 Ensure users are given clear and accurate 
information about the cookies you use 

 Prioritise consent mechanisms for the most 
intrusive cookies 

 Implement appropriate consent mechanisms 

 Ensure use is consistent with that consent 

http://techblog.brodies.com/cookies/


 

 

Find out more  

 Regulatory guidance - The ICO has provided guidance on compliance with the new regulations, including 
examples of different ways that consent to the use of cookies could be obtained. The guidance explains which 
cookies are viewed by the ICO as "essential" (and therefore exempt from the new laws): 

http://bit.ly/ICOCookieGuidance (PDF) 

 International Chamber of Commerce guidance - The ICC has prepared guidelines on good practice – 
including example consent wording and mechanisms for different types of cookies. The ICO has endorsed the 
guide as providing "useful information on how organisations can achieve [consent]" to the use of cookies:  

http://bit.ly/ICCCoookieGuidance (PDF) 

 Public sector organisations - The Government Digital Service (GDS) (the central government body tasked 
with promoting digital government) has prepared guidance for central government and public sector 
websites. The GDS guidance appears to be at odds with the guidance issued by the ICO (in particular, in 
relation to website analytics cookies), and to date has not been endorsed by the ICO: 

http://bit.ly/GDSCookieGuidance (PDF) 

 Information about cookies - All About Cookies provides an overview of what cookies are and how they 
work: 

http://www.allaboutcookies.org  

For more information and assistance in assessing your use of cookies, additional issues for websites and apps 
with an international audience, and the changes that you need to make to your website and apps, please contact 
Martin Sloan or Grant Campbell or visit http://techblog.brodies.com/cookies. 

 
> Key contacts 

  
Grant Campbell 
Partner - Head of Technology, 
Information & Outsourcing Group 
0131 656 0115 
grant.campbell@brodies.com  
 

Martin Sloan 
Associate - Technology,  
Information & Outsourcing 
0131 656 0132 
martin.sloan@brodies.com 
Twitter: @lawyer_martin 

 
> Recognition of excellence 
 

 "Grant Campbell heads the team and is a leading figure in data protection. Clients appreciate that he 'does away with 
the headaches and negotiates on our behalf - he is totally invaluable to have on our side.'" Chambers and Partners 
2011/12 

 "Martin Sloan is considered to be 'a real star in data protection'. He has been acting for a number of financial 
institutions on data transfer issues." Chambers and Partners 2011/12 

 

 

 

> Our expertise 

“Brodies maintains a strong offering in data protection, handling a range of issues surrounding data storage, data 
transfer and breaches of privacy. The firm serves an impressive array of clients.” 

 
Chambers and Partners 2011/12 
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